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March 13,2Q07

Chris Hoidal, P.E.
Director, Western Region
Pipeline and Hazardous Materials Safety Administration
12300 W. Dakota Avenue, Suite 110
Lakewood, CO 80228

Re: Butte Pipeline Company's Request for a Hearing;
CPF No. 5-2007-5008

Dear Mr. Hoidal:

we are counsel to Butte Pipeline company (Butte) regarding the above-
referenced Notice of Probable Violation and Proposed Compliance Order
(collectively, the "NPV"). The pupose of this letter is to request an in-person
hearing, as set forth in 49 c.F.R. $ 190.211, on the NPV, and to provide a
statement of the issues we intend to raise at the hearing' Generally, Butte will

raise numerous issues regarding both the Jr|pV and the compliance order
requirements set forth therein. Butte will be represented by undersigned
counsel.

The NPV states that the offrce of Pipeline Safety (oPS) will not pursue

enforcement for the alleged violations constituting the Waming Items (Items

la, lb, 2, 3b, and 6). Thirefore, we do not address those items here. However,

Butte does not admit to any of those alleged violations' The Warning Items

have been investigated and have been addressed.

Butte is interested in pursuing settlement of this matter, and encourages OPS to

agree to a dialogue. We do nbt believe that such cooperation is forbidden'

As set forth below, Butte disputes the referenced items in the NPV, and avers

that the proposed compliance measures (if not already corrected) are

unreasonabl", .rrrrre""rtury and unduly burdensome and punitive, or they do not

allow sufficient time to implement. The following list is keyed to the
allegations in the Febru ary 8,2007,MV, CPF No. 5-2007-5008, that provide

the material basis for the Froposed Compliance Order. Languaeq from the

NPV is in bold: our response inJeeulalfont:
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4. S195.422 Pipeline Repairs.

(a) Each operator shall, in repairing its pipetine systems, insure that the
repairs are made in a safe manner and are made so as to prevent damage
to persons or property.

Of the several "Type B" repair sleeves installed on the Butte pipeline in
2004, only two were non-destructively tested (NDTed) at the sleeve to pipe
fillet welds. Operator's records do not appear to indicate if these welds
were visually examined. Industry practice has been to use some type of
NDT inspection of all sleeve to pipe fillet welds to insure that repairs are
made in a safe manner to prevent damage to persons or property during
and after repairs.

All welds were inspected. In addition, the basis for this violation apparently is
the betief that nondestructive testing of all sleeve to pipe fillet welds is
"industry practice." However,49 C.F.R. $ 195.a22(a) merely requires that
"Each operator shall, in repairing its pipeline systems, insure that the repairs are
made in a safe manner and are made so as to prevent damage to persons or
property." Nowhere does the NPV cite to any relevant definition of "industry
practicen', and we do not believe that 49 C.F'R' 5 195.422 requires such
extensive nondestructive testing in order to ensure that repairs are made in a
oosafe manner". ASME 831.4, the relevant professional code governing
pipeline transportation systems, does not call for 50% of sleeve welds to be
nondestructively tested, and Section 451,6.3 of that code allows for "other
methods" along with a visual inspection. Butte chose to hydrotest the pipe.

In light of the successful hydrotest, and with no evidence that standard industry
practice was not followed, there is no violation. Even if a violation existed, a
grant ofjurisdiction to require remedial measures is not an absolute duty to do
so under any circumstances. Balancing the equities and the risks, and taking
into consideration a cost-benefit assessment, we believe that any corrective
action is unnecessary or excessive.
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Finally, due process requires fair notice of the law before imposing liability.

Undei the fair notice doctrine, a defendant cannot be held liable unless an

agency proves that its interpretation of a regulation was ascertainably certain

to- ttri regulatory language and other public statements of the agency, or has

otherwise bien dir-ectly or iuthoritatively communicated to the defendant prior

to the challenged activity. OPS has not provided fair notice of its "industry
standard" interpretation of this regulation, and consequently it would violate

due process to hold any party liable under that interpretation'

5. $195.423 Overpressure safety devices and overfill protection

systems.

(a) Except as provided in paragraph (b) ofthis section, each operator

ih"ll, 
"t 

intervats not exce;ding 15 months, but at least once each calendar
year, or in the case of pipelines used to carry highly volatile liquids' at

intervals not to exceed 7 % months, but at least twice each calendar year'

inspect and test each pressure limiting device, relief valve' pres$ure

rejuhtor, or other item of pressure control equipment to determine that it

is iunctioning properly, is in good mechanical condition, and is adequate

from the standpoint of capacity and reliability of operation for the service

in which it is used.

Butte PL does trot, once each calendar year not to exceed 15 months, test

or calibrate pressure transducers that transmit data to tbe SCADA center

on the Butte pipeline. Pressure transmitters that send pressure data to

manned SCADA centers are part of the pressure control system and as

such must be tested once each calendar year not to exceed 15 months.

The current owner/operator is completely separate and distinct from the

previous operator, and therefore is not responsible for any failures by the latter'

butte deniis the allegation that the "pressure transmitters" are "part of the

pressure control system" as defined in the regulations. Butte currently tests and

lalibrates its'overpressure safety devices. Further, due process requires fair

notice of the law before imposing liability. Under the fair notice doctrine, a
defendant cannot be held liable unless an agency proves that its interpretation
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of a regulation was ascerlainably cerlain from the regulatory language and other
public statements of the agency, or has otherwise been directly or
authoritatively communicated to the defendant prior to the challenged activity.
OPS has not provided fair notice of its interpretation of this regulation, and
consequently it would violate due process to hold any party liable under that
interpretation. Even if a violation existed, a grant ofjurisdiction to require
remedial measures is not an absolute duty to do so under any circumstances.
Balancing the equities and the risks, and taking into consideration a cost-benefit
assessment. we believe that anv corrective action is unnecessarv or excessive.

7. $f95.583 Wlr:rt rnust I do to monitor atmospheric corrosion
control?

(a) You must inslrcct euch ;r i1;r l ine or port ion of pipel ine that is exposed to
the atmosplrere for cvidcrrcc of atlnospheric corrosion, as follows:

If the pipeline is locatcd:

Onshore

Offshore

Then the frequency of inspection
is:
At least once every 3 calendar
years, but with intervals not
exceeding 39 months.

At least once each calendar year,
but with intervals not exceeding
15 months.

(b) During inspections you must glve particular attention to pipe at soil-to-
air interfaces, under thcrnral insulation, under disbonded coatings, at pipe
supports, in splash z"orr*;-, at rlti:k pcnetrations, and in spans over water.
(c) If you find atrnos;rli,-r' ic cr-lrr-i;sion during an inspection, you must
provide protection agrinst corrosion as required by Sec. 195.581.

Butte PL has not cornpletcd or documented any of their atmospheric
corrosion inspections. llut(c l 'L hls no plan for examining those pipe
surfaces that are in corrt lc i  'v i ih c, ; ,ncrete saddles.

182627 vl
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The above charlclcrization is inrrccurate, and Butte will provide evidence of the
atmospheric corrcsion protection measures it has undertaken. Even if a
violation exis!, ii. ri grant ofjuris.iiction to require remedial measures is not an
absolute ds{r' ,6r .i'r so under anr,,circumstances. Balancing the equities and the
risks, and takiry inlo considcnrriln u cost benefit assessment, we believe that
any correctiv( ir,.rt, .;r is Lrr, .r-.rsi r)'or excessive, and that the time for
compl iance i ;  . . .  : , l , s t i c

In addition to llre ,,,rer:oinr' :,,cc l,c responses, Butte's investigation of this
matter is contr: ,, ,, 1, ;rril it r',.:!11-,.,, 's the right to amend this notice for purposes
of asserting i:rr, . .,rirri de li :iscs. rrurllrcr, the matters in dispute may necessitate
testimony re:, rri . rl :r ri l n(liisr:y si'. r r,.i1,, us a'ril practices, and Butte reserves the
r igh t to  re lV  u  ) , , r :  l ' ,1 : , , . r .  r :  l  r r rd ins  such s tandards  andprac t icesas to
eaCh and €\ ' . ,  . '  r  t : r i l i r rr  ; , r .  i i . ; : ; r  i l i  lh iS nrartef.

We suggest l-1 :t,r'.'
We propose i r' '

No. 5-2007-.'
(regarding lir :
anyhear inq , - .  , .
PHMSA ( i : r '  i
efilails, and ir

1 1 :  - i .  
' i r1 

r '

i ,  . ) l l .  . '  , . '  I

i. Color:riro, rr. .i .rritable location for the in-person hearing.
: , :  rr  . ' , i  .  .  ; r , . . - , : t leted rvi th the hearings regarding CPF

..r ,i i:r'. , , i '. i 'r, 'r11 ;q;|;s,\ arrd CPF No. 5-2007-5003
'  i '  ,  i ) ( ' i

r : . , i i

,i.est iit l,,)ast four months prior notice of
: ir ifit , to tl)e extent not already provided,
lor r,rs ntatter, including internal notes,
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Please do not hcs l':rte to cortact me at the below address.

CHG/rb

cc  N lay  C ' r ! r ' , , l an r l ,  Fsc i .
l , l a n u r :  . i o .  i


