





















































To satisty the burden of production, PHMSA must present sufficient evidence to sustain
an allegation of violation.”* For the burden of persuasion, PHMSA must demonstrate that “the
evidence supporting the allegation outweighs the evidence and reasoning presented by
Respondent.” A respondent will prevail under this standard where its rebuttal evidence is more
persuasive than the evidence provided by PHMSA.%® If the Agency fails to provide evidence of
an element of the alleged violation, PHMSA has not met its burden of production and the allegation
of violation must be withdrawn.”” Likewise, if the evidence is “closely balanced”, the Agency has
not met its burden of persuasion and the allegation must be withdrawn.

Two recent cases indicate that PHMSA applies an “integral part” test in determining
whether a pressure device is subject to § 195.428(a). In the first case, In the Matter of Bridger
Pipeline Company, PHMSA alleged that the operator failed to inspect “pressure transmitters that
send pressure data to a SCADA center” in accordance with the inspection requirements of
§ 195.428(a).”® The operator contested the alleged violation, arguing that § 195.428(a) does not
apply to pressure transmitters. PHMSA took the opposite view, stating that pressure transmitters

are subject to § 195.428(a).

3 See e.g., Inre EQT Corp., Final Order, CPF No. 1-2006-1006, 2010 WL 2228558, at **6-7 (May 13, 2010); Inre
Plains Pipeline, L.P., Final Order, CPF No. 4-2009-5009, 2011 WL 1919520, at **4-5 (Mar. 15,2011); In re Bridger
Pipeline Co., Decision on Petition for Reconsideration, CPF No. 5-2007-5003 2009, WL 2336991, at *5-6 (June 16,
2009).

% In re Butte Pipeline Co., 2009 WL 3190794, at * 1.

% In re ANR Pipeline Co., 2012 WL 717134, at *3. In ANR Pipeline, PHMSA found that ANR’s “plausible”
explanation regarding the discovery of a reportable condition on its pipeline was sufficient to warrant withdrawal of
the allegation of violation because the “Violation Report contain[ed] no evidence which would rebut ANR’s
argument.”

57 In re Alyeska Pipeline Serv. Co., 2009 WL 5538655 at * 3, (quoting Schaeffer, 546 U.S. at 56). Cf. In re Buckeye
Partners, LP, CPF #1-2009-5002, 2012 WL 3144486, at *7 (May 30, 2012) (where neither party “present[s] sufficient
proofto prove its position,” the violation must be withdrawn because PHMSA bears the burden).

% In the Matter of Bridger Pipeline Company, 2009 WL 7796887, at *9.
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